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University  of  Massachusetts 

To  All  Agency  Counsel:  Depository  Copy 

This  issue  of  the  Agency  Counsel  Newsletter  continues  in 
the  tradition  of  previous  issues  of  the  Newsletter,  informing 
you  of  recent  developments  in  case  law  and  statutory  enactments 
affecting  your  practice;  lessons  learned  by  my  office  that  may 
help  your  agency  in  anticipating  and  responding  to  future 
litigation;  activities  undertaken  by  my  office  in  areas  I  have 
designated  as  "priority"  areas,  such  as  health  care,  urban 
violence  prevention,  protection  of  the  elderly,  and  protection 
of  both  consumers  and  state  agencies  from  fraudulent  business 
practices;  and  new  procedures  established  by  my  office  to 
improve  our  handling  of  cases  and  to  ensure  a  consistent 
approach  to  issues  that  arise  on  a  recurring  basis  in 
litigation  involving  state  agencies.   Two  such  procedures 
described  in  this  issue — the  use  of  case  evaluation  panels  by 
Government  Bureau  attorneys,  and  the  establishment  of  a  new 
appeals  procedure  and  an  appeals  coordinator — underscore  my 
ongoing  commitment  to  provide  you  with  the  best,  most 
professional  representation  possible. 

This  issue  also  includes  an  article  on  the  Safe 
Neighborhood  Initiative,  describing  my  office's  participation 
in  efforts  to  curb  urban  violence  through  a  partnership  with 
community  residents,  the  Suffolk  District  Attorney's  Office, 
the  Boston  Police  Department,  and  the  Mayor's  office,  all  of 
whom  are  working  together  to  revitalize  urban  neighborhoods. 
It  is  only  by  working  together  with  community  residents  that 
law  enforcement  officials  can  begin  to  combat  urban  violence, 
and  the  article  on  the  Safe  Neighborhood  Initiative  invites  any 
interested  persons  to  volunteer  to  participate  in  the  project. 
You  will  also  find  in  this  issue  an  article  describing  the 
coordination  of  the  Antitrust  and  Consumer  Protection  Divisions 
of  my  office. 

One  area  that  I  have  emphasized  since  I  took  office  in 
January,  1991,  is  strengthening  the  prosecution  of  ethics 
violations  and,  in  particular,  increasing  an  awareness  of 
public  integrity  issues.   To  that  end,  the  Governor  and  I, 
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together  with  the  many  state  agencies  participating  in  my 
Public  Integrity  Advisory  Group,  have  established  a  Public 
Integrity  Awareness  Program,  designed  to  increase  awareness  of 
the  ethical  obligations  of  public  employees  and  to  ensure 
compliance  with  the  laws  governing  public  employees.   The 
Public  Integrity  Advisory  Group  has  worked  to  develop  a  program 
that  would  require  all  state  employees  to  receive  copies  of  a 
guide  summarizing  the  provisions  of  the  conflict  of  interest 
law  and  campaign  finance  law  at  the  time  they  begin  their  state 
employment.   Under  this  new  requirement,  employees  would  be 
required  to  sign  a  form  acknowledging  their  receipt  of  the 
guide  and  their  obligation  to  familiarize  themselves  with  the 
conflict  of  interest  and  campaign  finance  laws  and  comply  with 
those  laws.   This  will  ensure  not  only  that  employees  are 
familiar  with  their  legal  obligations  under  both  laws;  it  will 
enable  prosecutors  to  rebut  a  defense  to  the  prosecution  of 
ethics  violations  based  on  the  employee's  purported  lack  of 
knowledge  of  the  law. 

A  second  component  of  the  Public  Integrity  Awareness 
Program  has  been  to  develop  a  brochure  for  state  employees 
summarizing  their  ethical  responsibilities  under  state  law. 
This  measure  also  is  aimed  at  ensuring  that  public  employees 
are  familiar  with  their  ethical  obligations  under  the  law,  and 
at  providing  them  with  direction  regarding  where  to  turn  with 
questions  about  their  ethical  obligations.   The  brochure  will 
be  distributed  with  paychecks  sometime  in  the  fall,  1994. 

A  third  component  of  the  Program  also  involves  our  efforts 
to  raise  awareness  among  state  agencies  of  issues  involving 
employees'  ethical  responsibilities.   To  help  achieve  this 
goal,  in  March  the  Office  of  Governor's  Legal  Counsel  and 
members  of  the  Criminal  Bureau  of  the  Attorney  General's  Office 
provided  an  ethics  briefing  for  agency  counsel.   This  briefing, 
which  focused  on  common  issues  involving  fraud  and  corruption 
among  public  employees,  was  intended  to  familiarize  agency 
counsel  with  the  legal  obligations  of  public  employees  and  the 
prosecution  of  ethics  violations. 

By  working  together  on  the  Public  Integrity  Awareness 
Program  and  other  initiatives,  we  can  make  government  function 
more  effectively  and  honestly.   I  ask  that  you  refer  to  my 
office  any  instance  in  which  your  agency  becomes  aware  of 
suspected  fraud  or  other  violations  of  law  by  public  employees. 

I  am  proud  of  the  professional  representation  that  we  have 
provided  to  all  agencies  of  the  Commonwealth,  and  I  pledge  to 
continue  to  provide  you  with  such  representation.   As  we 
continue  to  work  together,  I  invite  your  feedback  and 


-2- 


J  jncy  Counsel  Newsletter 

5-  — 


suggestions  on  ways  we  can  represent  your  agency  more 
effectively. 


Sincer 


A  SPECIAL  NOTE  TO  NEW  AGENCY  COUNSEL 

New  agency  general  counsels  are  invited  to  contact  Sherrie 
Costa  (727-2200,  ext.  2071)  to  set  up  a  meeting  with  Judith 
Yogman,  Chief  of  the  Administrative  Law  Division,  and  Stuart 
Rossman,  Chief  of  the  Trial  Division,  to  discuss  pending  and 
anticipated  litigation  affecting  your  agency  and  other 
litigation-related  issues  of  mutual  interest  and  concern. 
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SOME  RECENT  CASES 


Department  of  Mental  Retardation  v.  Kendrev,  418  Mass.  50  (1994) 

In  a  number  of  recent  cases,  trial  courts  in  Massachusetts, 
in  an  attempt  to  address  the  needs  of  one  individual  appearing 
before  the  court,  have  issued  orders  directing  an  executive 
agency  to  provide  specific  services  to  the  individual, 
notwithstanding  that  the  agency  is  not  a  party  to  the 
proceedings  and  may  have  made  a  determination  as  to  the 
provision  of  services  that  differs  from  that  which  the  court, 
in  issuing  its  order,  attempts  to  impose  on  the  agency.   Such 
cases  raise  important  issues  concerning  the  separation  of 
powers.   In  particular,  because  it  is  the  agencies'  function  to 
determine  how  best  to  allocate  limited  resources  in  providing 
human  services,  a  court's  issuance  of  an  order  directing  an 
agency  to  provide  specific  services  to  an  individual  infringes 
on  the  agency's  authority  to  make  such  determinations. 

In  one  such  recent  case,  Department  of  Mental  Retardation 
v .  Kendrew .  418  Mass.  50  (1994) ,  the  Department  of  Mental 
Retardation  successfully  challenged  a  District  Court  order 
(issued  in  the  context  of  criminal  proceedings  to  which  DMR  was 
not  a  party)  directing  DMR  to  provide  a  residential  placement 
to  a  mentally  retarded  individual  who  was  being  charged  with 
assault  on  a  police  officer.   In  Kendrew .  the  Supreme  Judicial 
Court  held  that  the  District  Court  lacked  authority  to  order 
DMR  to  provide  services  to  the  criminal  defendant. 

The  District  Court  issued  its  order  against  DMR  in  the 
context  of  criminal  proceedings  against  a  young  woman  with 
mental  retardation  for  assault  and  battery  on  a  police 
officer.   At  the  time  of  the  institution  of  criminal 
proceedings  against  the  criminal  defendant,  DMR  had  been 
providing  her  with  transportation  to  and  from  a  vocational 
training  program  and  had  assigned  her  a  service  coordinator. 

On  the  recommendation  of  a  court  psychologist  who  examined 
the  defendant,  the  District  Court  committed  her  to  a  state 
hospital  for  observation  as  to  her  competency  to  stand  trial. 
A  psychologist  at  the  state  hospital  concluded  that  the 
defendant  was  mildly  mentally  retarded  and  recommended  that  she 
be  found  not  competent  to  stand  trial.   The  psychologist 
further  found  that  because  of  her  aggressive  behavior  the 
defendant  represented  a  risk  of  harm  to  herself  and  others,  and 
recommended  that  she  be  placed  in  a  structured  residential 
program  from  which  she  would  not  be  permitted  to  leave. 
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The  District  Court  summonsed  the  DMR  case  workers  familiar 
with  the  defendant  to  appear  in  court.   On  the  day  that  they  . 
appeared,  the  District  Court  placed  the  defendant  on  probation 
and  issued  an  order  directing  DMR  to  take  custody  of  the 
defendant  and  provide  her  with  a  long-term  residential 
placement.   DMR  moved  for  reconsideration  of  the  District  Court 
order,  arguing  that  the  Department  had  no  statutory  duty  to 
provide  or  create  specific  services  for  any  individual,  and 
that  in  any  event  DMR  did  not  have  an  appropriate,  available 
placement  for  the  defendant  and  lacked  the  resources  to  provide 
such  a  placement.   The  District  Court  declined  to  act  on  the 
motion  and  denied  DMR's  request  for  a  stay. 

DMR  then  sought  review  of  the  District  Court  order  by 
filing  a  petition  in  the  Supreme  Judicial  Court  for  Suffolk 
County,  pursuant  to  G.L.  c.  211,  §  3.   The  petition  named  the 
criminal  defendant  as  a  respondent  and  also  named  the  District 
Court  as  a  nominal  party.   After  a  Single  Justice  denied  the 
petition,  DMR  renewed  its  motion  for  reconsideration  in  the 
District  Court  and  filed  a  supporting  affidavit  explaining 
that,  although  DMR  was  attempting  to  locate  an  appropriate 
placement,  it  did  not  have  an  appropriate,  available  placement 
at  the  present  time  and  lacked  the  resources  to  provide  such  a 
placement.   The  affidavit  also  explained  that  DMR  had 
identified  other  persons  in  greater  need  of  services  than  the 
defendant.   The  District  Court  again  denied  the  motion. 

DMR  then  appealed  the  Single  Justice's  denial  of  the 
petition  to  the  full  SJC.   DMR  also  sought  and  obtained  from 
the  SJC  a  stay  of  the  District  Court  order  pending  review  by 
the  SJC.   Following  issuance  of  the  stay,  DMR  provided  the 
defendant  with  a  temporary,  emergency  residential  placement. 

At  the  outset  of  its  opinion,  the  SJC  held  that  DMR  had 
appropriately  sought  relief  under  G.L.  c.  211,  §  3  (conferring 
on  the  SJC  general  superintendence  of  courts  of  inferior 
jurisdiction  where  no  other  remedy  is  provided)  since  DMR  was 
not  a  party  to  the  criminal  action,  had  unsuccessfully  sought 
reconsideration  of  the  District  Court's  order,  and  had  no  other 
means  by  which  to  seek  relief.   The  Court  further  found  that 
DMR's  temporary  placement  of  the  defendant  did  not  render  the 
case  moot. 

The  SJC  went  on  to  rule  that  the  District  Court  had  no 
authority  to  issue  the  order  against  DMR.   The  Court  explained 
that  the  District  Court's  function  in  the  criminal  proceedings 
was  limited  to  deciding  the  criminal  charges  and  imposing  a 
penalty  if  necessary.   While  the  District  Court  judge  found  the 
defendant  incompetent  to  stand  trial,  he  could  not  order  her  to 
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be  involuntarily  committed,  since  the  statute  governing  such 
commitment  applies  only  to  mentally  ill,  not  mentally  retarded, 
persons.   The  SJC  noted  that,  while  the  District  Court  had 
acted  humanely  in  attempting  to  ensure  the  provision  of 
services  to  the  defendant,  that  court  lacked  authority,  in  the 
context  of  a  criminal  proceeding,  to  issue  an  order  directing 
DMR  to  provide  specific  services.   In  this  context,  the  Court 
further  noted  that  a  court  could,  in  an  appropriate  case  in 
which  the  Department  was  named  a  party,  review  the  provision  of 
services  or  denial  of  services  by  the  Department;  in  the 
criminal  proceedings  at  issue  in  this  case,  however,  DMR  was 
not  a  party. 

The  SJC's  opinion  in  Kendrew  underscores  that  the 
separation  of  powers  doctrine  limits  the  authority  of  trial 
courts  to  issue  orders  directing  executive  branch  agencies  to 
provide  specific  services,  and  it  should  provide  a  helpful 
precedent  for  agencies  faced  with  such  orders  in  the  future. 
(Contact:   AAG  Amy  Spector,  Administrative  Law  Division) 

Massachusetts  Coalition  for  the  Homeless  v. 
Secretary  of  the  Executive  Office  of  Human  Services 

(Suffolk  Superior  Court,  June,  1994) 

Another  recent  case  that  highlights  the  agencies'  crucial 
role  in  making  decisions  regarding  how  best  to  allocate  limited 
resources,  and  the  courts'  recognition  of  that  role,  is  the 
Massachusetts  Coalition  for  the  Homeless  case.   The  Coalition 
case  is  a  nine-year-old  class  action  suit  brought  by  several 
homeless  advocacy  groups  against  four  state  agencies,  in  an 
attempt  to  increase  government  aid  to  homeless  families 
receiving  assistance  under  the  Aid  to  Families  with  Dependent 
Children  Program  ("AFDC") .   In  a  significant  victory  for  the 
agencies,  the  Superior  Court  in  June  granted  the  agencies' 
motion  for  summary  judgment  on  three  of  the  four  counts  of  the 
complaint. 

In  their  first  claim,  the  plaintiffs  sought  an  injunction 
directing  the  Executive  Office  of  Health  and  Human  Services  and 
the  Department  of  Public  Welfare  to  pay  temporary  rental 
subsidies  to  homeless  AFDC  families  from  Emergency  Assistance 
funds  that  DPW  presently  uses  to  pay  for  temporary  emergency 
shelter,  such  as  hotels,  motels,  and  shelters  pursuant  to  G.L. 
c.  18,  §  2(D).   The  Plaintiffs  contended  that  DPW's  duty  under 
the  AFDC  statute,  G.L.  c.  118,  §  2,  to  provide  AFDC  parents 
with  aid  sufficient  to  allow  them  to  bring  up  their  dependent 
children  properly  in  their  own  homes  required  payment  of  such 
temporary  rental  subsidies  because  the  basic  monthly  cash  grant 
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that  homeless  AFDC  families  presently  receive  is  insufficient 
to  pay  for  housing  and  other  necessities  of  life.   The  Court 
denied  the  plaintiffs'  request  on  the  ground  that  DPW  and  EOHHS 
have  no  statutory  duties  to  pay  temporary  rental  subsidies  to 
homeless  AFDC  recipients.   According  to  the  Court,  injunctive 
relief  was  not  appropriate  because  payment  of  temporary  rental 
subsidies  is  "but  one  of  many  potential  remedies  that  EOHHS  and 
DPW  could,  in  their  discretion,  develop  to  combat 
homelessness, "  and  the  Court  was  required  to  defer  to  the 
agencies'  judgment. 

In  their  second  claim,  the  plaintiffs  sought  a  mandatory 
injunction  directing  the  Executive  Office  of  Communities  and 
Development  and  the  Executive  Office  of  Administration  and 
Finance  to  grant  homeless  AFDC  recipients  "the  highest" 
priority  in  affordable  housing  resources  under  the  control  of 
EOCD,  specifically  in  state-aided  public  housing,  federal  home 
funds,  and  section  8  rental  subsidies.   The  Court  rejected  the 
plaintiffs'  claim,  ruling  that  EOCD  and  A&F  have  no  statutory 
obligation  to  grant  homeless  AFDC  recipients  priority  over  any 
other  category  of  persons  in  access  to  affordable  housing 
resources  under  EOCD's  control.   According  to  the  Court,  the 
manner  in  which  EOCD  chooses  to  allocate  affordable  housing 
resources  "is  best  left  to  its  discretion." 

In  the  third  claim,  the  plaintiffs  sought  to  expand  the 
Commonwealth's  Emergency  Assistance  program  by  seeking 
injunctive  relief  that  would  severely  restrict  DPW's  ability  to 
enforce  regulations  requiring  homeless  AFDC  recipients  to 
search  for  permanent  housing  while  receiving  emergency  shelter 
benefits.   The  Court  rejected  the  plaintiffs'  claim  that  the 
regulations  were  arbitrary  and  unreasonable,  holding  that  the 
regulations  are  a  reasonable  attempt  "to  allocate  finite 
housing  resources  among  an  ever  increasing  group  of  people." 

The  plaintiffs  prevailed  only  on  their  fourth  claim,  in 
which  they  sought  a  mandatory  injunction  directing  DPW  to  file 
its  annual  "AFDC  Report"  with  the  Legislature  by  January  31  of 
each  year  and  give  notice  of  the  report  to  the  plaintiffs.   The 
plaintiffs'  claim  was  based  on  G.L.  c.  18,  §  2(B) (g),  which 
requires  DPW  to  issue  an  "annual"  report  advising  the 
Legislature  as  to  whether  it  has  appropriated  sufficient  funds 
for  AFDC  purposes  to  permit  DPW  to  meet  its  duty  under  G.L.  c. 
118,  §  2  to  provide  a  level  of  aid  to  AFDC  parents  to  enable 
them  to  raise  each  dependent  child  in  their  home.   The  Court 
denied  the  agencies'  motion  for  summary  judgment  on  the  fourth 
claim,  holding  that  the  AFDC  Report  must  be  submitted  by  DPW 
"early  enough  to  be  useful  to  the  Legislature,"  and  that 
January  31  of  each  year  is  a  reasonable  deadline  for  submission 
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of  the  report,  in  light  of  the  fact  that  the  Governor  submits 
his  budget  proposal  for  the  upcoming  fiscal  year  at  that  time 
(Contact:   AAGs  Sal  Giorlandino  and  Macy  Lee,  Administrative 
Law  Division) 


LESSONS  WF'VF  T.FAPNFn 


What  to  Do  When  Your  Agency  Is 
Aggrieved  by  Another  Agency 's   Decision 

State  administrative  agencies  are  frequently  parties  to 
adjudicatory  hearings  before  other  agencies,  such  as  the  Civil 
Service  Commission,  the  Department  of  Employment  and  Training, 
the  Massachusetts  Commission  Against  Discrimination,  and 
others.   If  your  agency  is  the  losing  party  in  such  a 
proceeding,  judicial  review  ordinarily  is  available  under  G.L. 
c.  30A  or  a  similar  statute.   However,  since  only  the  Attorney 
General  is  authorized  to  represent  state  agencies  in  court,  it 
is  necessary  to  seek  the  Attorney  General's  approval  before 
filing  a  petition  for  judicial  review  on  your  agency's  behalf. 

Such  authorization  is  not  routinely  granted.   Rather, 
because  we  are  reluctant  to  ask  the  courts  to  resolve  disputes 
between  two  state  agencies  (which  preferably  should  be  resolved 
within  the  executive  branch) ,  this  office  authorizes  appeals 
from  agency  decisions  in  these  circumstances  only  where  the 
deciding  agency  has  clearly  erred  or  overstepped  its  authority 
and  where  the  appeal  is  particularly  important  to  the  adversely 
affected  agency  or  raises  some  issue  of  broad  importance  to  the 
executive  branch.   This  office's  limited  resources  also  are  a 
factor  in  authorizing  such  appeals.   Therefore,  if  agency 
counsel  is  willing  to  handle  the  appeal  as  a  special  assistant 
attorney  general,  this  may  increase  the  likelihood  of  our 
approval  in  a  close  case. 

Because  the  time  limit  for  seeking  judicial  review  is 
ordinarily  only  30  days,  you  should  seek  approval  as  quickly  as 
possible  after  receiving  an  adverse  decision  and  certainly  no 
later  than  two  weeks  before  the  deadline  for  filing  a  petition 
for  judicial  review.   Your  request  should  be  addressed  to 
Judith  Yogman,  Chief  of  the  Administrative  Law  Division,  and 
should  contain  the  following  information:   (1)  deadline  for 
filing  petition  for  judicial  review;  (2)  brief  statement  of 
facts  and  history  of  the  administrative  proceedings;  (3)  legal 
grounds  for  seeking  reversal  or  modification  of  the  agency 
decision,  under  the  applicable  standard  of  judicial  review, 
with  citation  to  any  supporting  authorities;  (4)  reason (s)  why 
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the  proposed  appeal  is  important  to  the  agency;  (5)  whether  you 
would  be  interested  in  handling. the  case  as  a  special  assistant 
attorney  general.   A  copy  of  the  agency's  decision  also  should 
be  enclosed.   (Contact:   Judith  Yogman,  Chief  of  the 
Administrative  Law  Division) 


Guidelines  on  Termination  of 
Contracts  bv  State  Agencies 

The  Commonwealth  has  traditionally  entered  into  contracts 
to  provide  a  wide  range  of  services.   The  number  of  these 
contracts  is  growing,  in  light  of  the  recent  increase  in 
privitization  of  state  services.   Inevitably,  problems  arise  in 
the  performance  of  some  contracts  that  require  state  agencies 
to  consider  termination  of  the  contract.   Such  problems  are 
increasingly  being  brought  to  light  by  press  investigations 
into  state  contracts.   Agencies  often  encounter  difficulty 
terminating  a  contract  even  under  the  provisions  found  in  most 
state  contracts.   At  this  time  of  year  it  is  particularly 
important  to  recognize  that  an  agency's  ability  to  terminate  a 
contract  under  the  clause  which  permits  the  Commonwealth  to 
terminate  for  lack  of  appropriation  is  much  more  limited  than 
agencies  generally  realize.   The  purpose  of  this  article  is  to 
outline  the  legal  issues  that  arise  when  an  agency  considers 
termination  of  a  contract,  and  to  provide  guidance  to  help 
agencies  limit  resulting  litigation  and  put  the  state  in  the 
best  posture  if  litigation  does  result. 

The  first  and  most  important  step  an  agency  should  take 
when  problems  arise  in  the  performance  of  a  contract  is  to 
review  the  termination  provisions  in  the  contract.   The  right 
to  terminate  a  contract  and  the  method  of  termination  are 
governed  strictly  by  the  contract  provisions.   The  provisions 
also  provide  a  framework  for  the  agency  in  determining  how  best 
to  deal  with  the  problem. 

State  contracts  generally  provide  for  several  methods  of 
termination.   The  first  method  is  termination  "with  cause." 
This  clause  allows  the  agency  to  terminate  the  contract  based 
on  cause  as  specified  in  the  contract.   In  exercising  this 
clause,  agencies  must  strictly  follow  the  procedural 
requirements  set  forth  in  the  contract,  such  as  notice  and  an 
opportunity  for  the  contractor  to  "cure"  the  problem.   In 
addition,  agencies  must  have  admissible  evidence  to  prove  the 
"cause"  on  which  they  rely;  for  example,  agencies  cannot  rely 
on  newspaper  reports  of  the  problem  but  must  produce 
independent  corroborating  evidence.   Agency  personnel  must  be 
prepared  to  sign  affidavits  or  testify  as  to  the  problems 
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which  gave  rise  to  the  "cause"  for  which  the  agency  seeks  to 
terminate  the  contract. 

A  second  method  of  termination  that  may  be  provided  in 
state  contracts  is  termination  "without  cause."   Agencies  must 
strictly  comply  with  the  notice  requirements  set  forth  in  the 
contract  governing  termination  without  cause. 

Another  method  of  termination  found  in  state  contracts  is 
termination  for  lack  of  appropriation.   Many  contracts  provide 
that  the  Commonwealth's  obligations  are  subject  to 
appropriation.   The  provision  often  requires  the  contracting 
agency  to  use  its  best  efforts  to  obtain  the  appropriation.   A 
termination  based  on  lack  of  appropriation  is  more  likely  to  be 
upheld  in  those  rare  instances  when  the  Legislature  has  failed 
to  appropriate  funds  for  a  specific  contract.   On  the  other 
hand,  such  a  termination  is  less  likely  to  be  upheld  in  the 
more  typical  situation  where  the  Legislature  has  appropriated 
sums  without  designating  the  spcific  use  for  the  funds,  leaving 
the  allocation  of  the  funds  to  the  agency's  discretion.   It  is 
unlikely  that  a  court  will  uphold  a  contract  termination  if  the 
agency  received  sums  sufficient  to  fund  the  contract 
obligation. 

Finally,  most  state  contracts  allow  termination  due  to  an 
emergency.   Such  provisions  generally  allow  for  immediate 
termination  if  there  is  an  imminent  threat  to  health  or 
safety.   An  agency  that  attempts  to  terminate  a  contract  on  the 
basis  of  emergency  must  be  prepared  to  submit  admissible 
evidence  on  the  threat  to  health  or  safety. 

Before  exercising  a  termination  clause,  agencies  should 
carefully  review  the  contract  to  determine  if  there  are  any 
provisions  concerning  the  payment  of  costs  upon  termination. 
Some  contracts,  particularly  construction  contracts,  require 
the  payment  of  specified  costs  to  the  contractor  upon 
termination.   Agencies  should  carefully  consider  the  financial 
consequences  of  termination  if  the  contract  contains  such  a 
clause. 

There  also  are  many  other  general  considerations  that  an 
agency  should  take  into  account  in  terminating  contracts.   An 
agency  should  carefully  consider  whether  to  use  the  "cause"  or 
"without  cause"  provision.   It  is  usually  easier  to  defend  a 
termination  "without  cause"  because  an  agency  does  not  have  to 
prove  that  it  had  "cause"  for  the  termination.   However,  in 
dealing  with  a  contractor,  an  agency  must  be  careful  to  act  in 
good  faith.   Every  contract  has  an  implied  covenant  of  good 
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faith.   Agencies  should  avoid  any  action  which  could  rise  to  a 
claim  of  breach  of  the  covenant  of  good  faith. 

Agencies  should  be  aware  that  any  notes,  memoranda  and 
documents  concerning  termination  of  a  contract  may  be 
discoverable  in  subsequent  litigation.   Also,  agency  officials 
should  carefully  consider  any  public  statements  so  as  to  avoid 
any  potential  claims  of  interference  with  contractual 
relationships  or  libel.   If  a  contract's  termination  date  is 
imminent,  an  agency  should  consider  letting  the  contract  expire 
by  its  terms  to  avoid  litigation  and  any  additional  expense 
resulting  from  termination.   Agency  counsel  should  also 
consider  any  statutory  authority  limiting  contract  clauses 
regarding  termination.   Before  giving  notice  of  termination  of 
a  contract,  an  agency  should  consider  alternate  means  of 
providing  the  services  performed  under  the  contract.   Finally, 
an  agency  should  avoid  treating  the  problems  in  a  contractual 
relationship  as  personal,  and  should  keep  any  negotiations  or 
discussions  with  the  contractors  regarding  problems  on  a 
professional  level. 

A  related  issue  that  agencies  should  consider  in 
contracting  is  debarment.   Contractors  that  are  qualified  to 
perform  particular  types  of  contracts  must  be  allowed  to  bid 
unless  they  have  been  barred  from  bidding  through  the  debarment 
process.   The  Commonwealth  has  a  specific  procedure  for 
debarring  contractors  from  bidding  on  state  projects.   Until  a 
contractor  is  debarred,  it  must  be  considered  for  bids, 
pursuant  to  G.L.  c.  29,  §  29F  and  G.L.  c.  149,  §§  27C  and  44C. 
"Constructive"  or  "de  facto"  debarment  claims  are  claims  by 
bidders  that  the  Commonwealth  is  not  considering  their  bids  for 
state  contracts  even  though  they  have  not  been  formally 
debarred.   Massachusetts  courts  have  not  yet  recognized  such 
claims  against  state  agencies,  but  some  federal  courts  have 
permitted  such  claims.   (Contact:   AAG  Jim  Sweeney,  Trial 
Division) 


Collateral  Estoppel  Effect  of  Worker's 
Compensation  Claim  on  Subsequent  Tort  Litigation 

A  recent  wrongful  death  action  against  the  Metropolitan 
District  Commission  illustrates  the  importance  that  workers' 
compensation  claims  can  play  in  subsequent  tort  litigation.   An 
MDC  employee  was  on  his  way  to  work  when  he  was  involved  in  a 
tragic  automobile  accident  that  resulted  in  the  death  of  a 
26-year-old  woman.   The  employee  filed  a  claim  with  the  MDC  for 
worker's  compensation  for  the  injuries  and  lost  wages  he 
sustained  as  a  result  of  the  accident.   He  contended  that  he 
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had  been  in  the  scope  of  his  employment  and  therefore  entitled 
to  worker's  compensation  because  he  had  been  asked  by  his 
supervisor  to  deliver  an  extra  set  of  keys  before  working 
hours.   The  agency  opposed  the  claim  for  worker's  compensation 
on  the  ground  that  the  employee  was  merely  commuting  to  work  at 
the  time  of  the  accident,  and  that  his  superiors  at  the  agency 
had  not  requested  that  he  deliver  the  set  of  keys  as  he 
alleged.   An  Administrative  Law  Judge  at  the  Department  of 
Industrial  Accidents  ruled  in  favor  of  the  employee  and  awarded 
worker's  compensation,  and  the  agency  did  not  appeal  the 
administrative  judge's  decision. 

The  family  of  the  woman  who  died  as  a  result  of  the 
accident  then  brought  a  wrongful  death  action  against  the  MDC 
and  against  the  employee  in  his  individual  capacity  and  moved 
for  partial  summary  judgment  on  the  issue  of  whether  the 
employee  was  acting  "within  the  scope  of  his  employment"  for 
purposes  of  the  Massachusetts  Tort  Claims  Act,  G.L.  c.  258. 
The  plaintiff  principally  asserted  that  the  decision  in  the 
worker's  compensation  proceeding  collaterally  estopped  the 
Commonwealth  from  arguing  that  its  employee  was  acting  outside 
the  scope  of  his  employment  at  the  time  of  the  accident. 
Although  the  Tort  Claims  Act  and  the  workers'  compensation  laws 
are  quite  different  and  serve  different  objectives,  a  common 
threshold  question  presented  in  cases  involving  both  statutes 
is  whether  the  employee  was  acting  in  the  scope  of  his  or  her 
employment.   Therefore,  the  Court  allowed  plaintiffs'  motion, 
holding  that  the  MDC  was  estopped  from  arguing  that  its 
employee  was  not  in  the  scope  of  his  employment,  even  though 
there  was  credible  evidence  to  prove  he  was  not.   Because  the 
employee's  negligence  was  relatively  clear,  the  case  was 
settled  for  an  amount  close  to  the  statutory  cap. 

Although  the  party  seeking  the  worker's  compensation  award 
was  not  the  plaintiff  in  the  tort  action,  the  case  emphasizes 
the  importance  of  an  industrial  accident  award  for  subsequent 
legal  proceedings.   Although  the  more  common  situation  involves 
the  defensive  use  of  collateral  estoppel,  where  a  claimant  is 
denied  an  award  of  worker's  compensation  and  the  Commonwealth 
attempts  to  use  collateral  estoppel  to  avoid  re-litigation  of 
that  issue,  the  doctrine  of  collateral  estoppel  also  can  be 
used  offensively  against  the  Commonwealth,  as  in  this  case, 
where  there  has  been  a  determination  in  favor  of  the  worker. 
Nor  is  it  significant  that  the  party  seeking  to  rely  on  the 
preclusive  effect  of  the  worker's  compensation  award  was  not 
the  injured  worker.   As  long  as  the  agency  had  a  full  and  fair 
opportunity  to  oppose  the  worker's  compensation  claim,  and  the 
issue  is  the  same  in  both  proceedings,  the  decision  in  the 
worker's  compensation  proceeding  will  have  a  preclusive  effect 
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against  the  agency  in  a  subsequent  judicial  or  administrative 
proceeding.   (Contact:   Stuart  Rossman,  Chief  of  the  Trial 
Division)   (Note:   This  article  was  prepared  by  former  AAG 
Richard  Goldstein,  who  recently  became  Chief  of  Litigation  at 
the  Massachusetts  Resources  Water  Authority) 

Use  of  Privileged  Documents  Provided 
to  State  Agency  by  Whistle-Blower 

The  Attorney  General's  Office  recently  had  occasion  to  seek 
an  opinion  from  the  Massachusetts  Bar  Association  Committee  on 
Professional  Ethics  about  the  propriety  of  the  Attorney 
General's  Office  possessing  and  using  corporate  documents 
provided  by  a  whistle-blowing  employee  to  a  regulatory  agency. 

The  employee  had  taken  or  copied,  without  authorization, 
corporate  documents  that  dealt  with  the  company's  violations  of 
a  state  statute.   Some  of  the  documents  appeared  to  be  covered 
by  the  attorney-client  privilege.   After  the  employee  left  the 
company,  he  gave  the  documents  to  the  agency,  which  thereafter 
inspected  the  company  and  requested  additional  information. 
The  agency  also  sent  copies  of  the  documents  to  the  Attorney 
General's  Office.   After  receiving  the  requested  information, 
the  agency  and  the  Attorney  General's  Office  decided  to  take 
enforcement  action  against  the  company.   The  Office  of  the 
Attorney  General  also  sought  an  opinion  from  the  Bar 
Association's  Committee  on  Professional  Ethics  concerning  the 
appropriateness  of  using  the  documents  in  the  enforcement 
action. 

The  Committee  issued  an  opinion  finding  that  the  receipt  of 
the  documents  by  the  Attorney  General's  Office  did  not 
constitute  an  ethical  violation  and  that  the  Attorney  General 
could  commence  an  enforcement  action,  even  though  the 
privileged  documents  provided  the  initial  basis  for  the 
government's  investigation  of  the  company.   Several  facts  were 
central  to  the  Committee's  opinion.   First,  the  Committee  found 
that  it  would  be  illogical  to  forbid  the  Attorney  General  from 
using  the  documents  (at  least  in  the  sense  of  focusing  the 
Attorney  General's  attention  on  the  company)  when  the  agency 
presumably  could  make  such  use  of  the  documents.   The  Committee 
noted  that  in  the  circumstances  presented,  the  confidentiality 
of  the  documents  (which  the  attorney-client  privilege  is 
intended  to  protect)  already  had  been  destroyed.   Second,  the 
Committee  found  that  the  important  public  interests  protected 
by  the  agency  and  the  Attorney  General's  Office  (including  the 
public  interest  in  having  government  lawyers  investigate  and 
prosecute  violations  of  law)  outweighed  the  company's  interest 
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in  maintaining  the  confidentiality  of  the  documents.   Because 
the  Office  of  the  Attorney  General  had  indicated  its  intention 
to  inform  the  company  about  its  possession  of  the  documents 
(thereby  enabling  the  company  to  seek  return  of  the  documents 
or  to  raise  any  objections  it  might  have  to  their  potential  use 
in  enforcement  proceedings) ,  the  Committee  did  not  reach  the 
issue  of  whether  that  action  would  have  been  required  by  the 
Disciplinary  Rules. 

The  Committee's  opinion  indicates  that  the  Attorney 
General's  Office,  acting  on  behalf  of  an  agency,  can  properly 
take  enforcement  action  against  a  company  in  connection  with  a 
violation  that  was  brought  to  the  attention  of  the  Office  (at 
least  in  part)  through  privileged  documents.   The  issue  of 
whether,  and  to  what  extent,  the  agency  will  be  able  to  rely  on 
the  documents  in  enforcement  proceedings  must  await 
determination  by  a  court  on  the  issue  of  privilege. 

If  a  question  arises  in  your  agency  about  the  propriety  of 
the  use  of  documents  or  other  information  obtained  in 
circumstances  similar  to  those  discussed  above,  please  contact 
the  Office  of  the  Attorney  General.   (Contact:   Dorothy 
Anderson,  Deputy  Chief  of  the  Public  Protection  Bureau) 

Communications  Between  Agency  Personnel  and  Opposing  Counsel 

Frequently  in  litigation  involving  government  agencies 
situations  arise  in  which  opposing  counsel  seeks  to,  or 
actually  does,  communicate  directly  with  personnel  of  the 
agency  about  the  subject  matter  of  the  case,  either  with  or 
without  notifying  the  AAG  involved.   These  situations  raise 
complex  questions  about  the  ethical  obligations  of  counsel,  the 
first  amendment  rights  of  the  agency's  employees,  and  the 
authority  of  the  agency  to  control  communications  made  on  its 
behalf. 

In  the  private  sector,  the  propriety  of  an  attorney's 
communications  with  employees  of  litigants  is  governed  in  part 
by  Disciplinary  Rule  7-104  of  the  Supreme  Judicial  Court.   The 
Rule  prohibits  an  attorney  from  communicating  with  a  "party"  on 
a  "matter"  without  the  consent  of  the  party's  attorney  if  the 
attorney  seeking  the  communication  actually  knows  that  an 
attorney  represents  the  party  on  the  matter.   Most  states  have 
a  adopted  a  substantially  similar  rule. 

The  Rule  has  led  to  a  lot  of  litigation  involving  such 
questions  as  whether  all  or  just  some  employees  of 
institutional  litigants  are  covered,  whether  former  employees 
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are  covered  to  the  same  extent  as  present  employees,  whether  an 
attorney  had  reason  to  know  who  was  representing  a  defendant  or 
potential  defendant,  the  scope  of  the  "matter"  and  whether  an 
employee's  knowledge  of  the  matter  fell  within  or  outside  the 
scope  of  his  or  her  employment. 

In  the  public  sector,  application  of  this  rule  is  further 
complicated  by  the  First  Amendment  right  of  government 
employees  to  speak  freely  with  respect  to  matters  of  public 
concern.   See,  e.g. .  Caron  v.  Silvia,  32  Mass.  App.  Ct.  271, 
274  (1992).   In  Vega  v.  Bloomsburgh.  427  F.  Supp.  593  (1977), 
Judge  Tauro  relied  on  the  First  Amendment  to  require  an  agency 
to  rescind  an  order  prohibiting  agency  employees  from  speaking 
to  plaintiffs'  attorneys  without  permission  from  agency 
counsel .   The  court  required  the  agency  to  inform  employees 
that  they  could,  if  they  wished,  agree  to  be  interviewed  and  to 
have  the  attorney  for  the  agency  present,  that  they  would  not 
be  subject  to  disciplinary  action  on  account  of  meeting  with 
plaintiffs'  attorney,  and  that  the  decision  on  whether  to  meet 
was  the  employee's  alone  to  make.   Just  recently  the  Boston 
Globe  reported  that  Judge  Keeton  ordered  the  Sheriff  of  Suffolk 
County  to  rescind  a  memorandum  prohibiting  employees  from 
speaking  to  anyone,  including  lawyers  and  fellow  employees, 
about  a  case. 

While  it  is  clear  that  government  agency  litigants  cannot 
issue  blanket  prohibitions  against  their  staff  communicating 
with  opposing  counsel,  it  is  less  clear  whether  more  narrowly 
drawn  policies,  limited  either  by  the  level  of  the  employees  or 
the  nature  of  the  information,  would  withstand  scrutiny.   It  is 
also  unclear  whether  counsel  for  an  agency  can  withhold  consent 
if  an  opposing  attorney  asks  to  interview  employees  under  the 
provisions  of  the  Disciplinary  Rule.   The  Association  of  the 
Bar  of  the  City  of  New  York  has  issued  an  opinion  that  private 
attorneys  may  communicate  with  government  employees  after  the 
government  attorney  has  been  notified.   Aside  from  whatever 
power  the  agency  may  have  to  restrict  these  kinds  of 
communications,  there  may  be  instances  when  communication  with 
members  of  the  public,  including  attorney-advocates,  is  part  of 
the  mandate  of  agency  officials  at  certain  levels.   In  these 
circumstances,  the  possibility  or  even  the  pendency  of 
litigation  should  not  prevent  the  official  from  fulfilling  this 
responsibl ity . 

The  Government  Bureau  is  attempting  to  develop  a  consistent 
position  on  these  issues,  for  our  own  use  in  dealing  with 
opposing  counsel  in  litigation,  and  for  the  guidance  of 
agencies.   We  encourage  you  to  inform  us  of  situations  you  have 
encountered,  to  provide  us  with  the  benefit  of  your  views,  and 
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to  consult  with  us  whenever  you  have  occasion  to  adopt  policies 
or  make  decisions  in  this  area.   (Contact:   AAG  William 
Daggett,  Managing  Attorney  of  the  Trial  Division) 


THE  ATTORNEY  GENERAL'S  PRIORITIES 


Reorganization  of  Antitrust  and  Consumer  Protection  Divisions 

The  Attorney  General  last  year  consolidated  the  Antitrust 
and  Consumer  Protection  Divisions  of  the  Public  Protection 
Bureau  into  one  division,  now  called  the  Consumer 
Protection/ Antitrust  Division  ("CPAD") .   The  new  division, 
headed  by  Assistant  Attorney  General  George  Weber,  is  working 
to  combine  the  expertise  and  resources  provided  by  the  former 
separate  divisions  into  a  single  division  devoted  to  protecting 
the  public  from  unscrupulous  and  harmful  business  practices. 
AAGS  Ernie  Sarason  and  Leslie  Davies  are  managing  attorneys  in 
the  newly  formed  division,  which  is  made  up  of  approximately 
twenty  AAGs. 

Since  the  formation  of  CPAD  last  fall,  the  new  division  has 
expanded  the  reach  of  the  Office's  consumer  protection  work 
into  industries  and  professions  which  in  the  past  have  not  been 
subject  to  the  control  of  anti-consumer  practices,  such  as 
lending  practices  by  banks  and  mortgage  companies.   The 
Consumer  Protection/Antitrust  Division  focuses  on  cases  where 
particularly  vulnerable  groups  (such  as  the  elderly,  the 
disabled,  and  persons  without  financial  means  to  protect 
themselves)  are  victimized  by  unscrupulous  businesses.   Agency 
counsel  are  encouraged  to  alert  CPAD  to  any  consumer  protection 
or  antitrust  problems  of  which  they  become  aware.   (Contact: 
AAG  George  Weber,  Chief,  Consumer  Protection/ Antitrust 
Division;  and  AAGs  Leslie  Davies  or  Ernie  Sarason,  Managing 
Attorneys,  Consumer  Protection/Antitrust  Division) 

Safe  Neighborhood  Initiative 

As  part  of  the  Attorney  General's  Urban  Initiative,  the 
Office  of  the  Attorney  General  in  partnership  with  community 
residents,  the  Suffolk  County  District  Attorney's  office,  the 
Boston  Police  Department  and  the  City  of  Boston  Mayor's  office 
established  the  Safe  Neighborhood  Initiative  ("SNI") .   The  goal 
of  the  project  is  to  revitalize  an  urban  neighborhood  in  Boston 
plagued  by  crime  and  social  problems  and  to  improve  the  quality 
of  life  for  its  residents.   The  target  area  for  the  project 
includes  the  residential  and  business  areas  of  Fields  Corner, 
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Meeting  House  Hill,  Jones  Hill,  Bowdoin  Street,  Geneva  Avenue, 
and  Four  Corners  in  Dorchester  (the  "C-ll"  area) . 

The  Safe  Neighborhood  Prosecution  Team  (led  by  AAG  Marcia 
Jackson) ,  comprised  of  two  AAGs  and  an  Assistant  District 
Attorney,  prosecutes  major  felonies  that  occur  within  the  C-ll 
area,  working  in  partnership  with  the  community  police  unit 
headed  by  Captain  Bob  Dunford. target  area.   The  Team  also 
prosecutes  cases  involving  particular  locations,  individuals, 
and  types  of  crimes  that  the  Team  and  the  Neighborhood  Advisory 
Council  have  identified  as  especially  serious  problems.   To 
date,  the  Team  has  reviewed  over  1500  criminal  cases,  and  has 
prosecuted  approximately  65  cases  in  Superior  Court  and  60 
cases  in  District  Court  within  the  target  area.   The  Safe 
Neighborhood  Prosecution  Team  also  works  with  local  community 
development  groups,  private  institutions,  and  state  and  local 
representatives  to  target  abandoned  property  within  the  area 
for  rehabilitation  and  re-sale.   As  part  of  the  Safe 
Neighborhood  Initiative,  the  Attorney  General's  Office  has 
worked  with  Boston  police  and  telephone  companies  to  remove  pay 
telephones  that  have  been  used  as  a  haven  for  drug  and  gang 
activity  within  the  target  area,  and  has  worked  with  local 
communication  companies  to  remove  billboards  that  depict 
violence.   The  Attorney  General's  Office  works  closely  with 
community  groups,  including  business  groups  and  crime  watch 
groups,  to  address  criminal  activity  and  other  community 
issues.   Recently,  the  Office  of  the  Attorney  General  received 
a  $500,000  grant  from  the  Massachusetts  Committee  on  Criminal 
Justice  for  law  enforcement  and  neighborhood  revitalization 
programs . 

Since  the  focus  of  the  SNI  project  is  on  neighborhood 
support  as  well  as  crime  reduction,  the  Attorney  General  seeks 
volunteers  within  the  Attorney  General's  Office  to  participate 
in  the  project  and  also  invites  interested  persons  in  the 
offices  of  agency  counsel  to  participate.   In  addition  to 
involving  AG  staff  with  expertise  in  consumer,  environmental, 
civil  rights,  domestic  violence  and  other  legal  issues  in 
enforcement  and  community  education  programs,  the  SNI  project 
needs  volunteers  to  participate  in  a  variety  of  programs  that 
offer  services  to  residents  of  the  neighborhoods,  including 
tutoring  of  adolescents;  instructing  adults  in  life  skills; 
tutoring  English  as  a  second  language;  participation  in 
workshops  aimed  at  improving  youths'  self-esteem  and  educating 
them  on  the  importance  of  education  and  violence  prevention; 
assisting  in  recreational  activities  at  community  centers; 
acting  as  coaches  and  instructors  for  various  sports  teams  and 
programs;  and  providing  counseling  and  support  to  repeat 
offenders. 
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Persons  who  are  interested  in  volunteering  for  one  of  the 
volunteer  activities  provided  by  the  Safe  Neighborhood 
Initiative  should  contact  Nicole  Payne,  Speaker's  Bureau 
Coordinator,  at  727-2200,  ext.  2412.   For  more  information 
about  the  SNI  project,  contact  Susan  Spurlock,  Deputy  Chief  of 
the  Criminal  Bureau,  or  AAG  Marcia  Jackson,  director  of  the  SNI 
project. 


MATTERS  OF  CURRENT  INTEREST 


Attorney  General  Names  New  Opinions  Coordinator 

The  Attorney  General  has  appointed  Assistant  Attorney 
General  Judy  Levenson  to  be  the  new  Opinions  Coordinator.   In 
that  role  she  will  coordinate  the  Office's  response  to  state 
agency  requests  for  formal,  written  opinions  and  informal 
advice.   Judy  has  been  an  Assistant  Attorney  General  in  the 
Administrative  Law  Division  since  1992  and,  in  addition  to  her 
new  responsibilities,  will  continue  to  handle  litigation  on 
behalf  of  state  agencies  and  officials.   She  succeeds  Peter 
Sacks,  who  after  three  years  as  Opinions  Coordinator  has 
decided  to  focus  primarily  on  Administrative  Law  Division 
litigation  and  other  matters.   Requests  for  opinions  or  advice, 
and  questions  about  the  opinions  process,  should  now  be 
directed  to  Judy  Levenson. 

Boston  Bar  Association  Civil  Litigation  Standards 

In  the  fall  of  1993,  the  Boston  Bar  Association  established 
a  Taskforce  to  consider  the  promulgation  of  standards  to 
improve  civility  among  lawyers  handling  civil  litigation. 
Recognizing  the  Attorney  General's  leadership  role  in  this 
area,  Taskforce  chair  Ned  Leibensperger  invited  the  Attorney 
General  to  name  a  designee  to  join  the  Taskforce.   The  Attorney 
General  designated  Judith  Fabricant,  Chief  of  the  Government 
Bureau . 

Over  the  next  several  months,  the  Taskforce  reviewed 
standards  in  effect  in  jurisdictions  across  the  country, 
including  the  Massachusetts  Bar  Association  Statement  on  Lawyer 
Professionalism,  adopted  on  March  14,  1989.   The  Taskforce 
developed  an  eight-page  set  of  standards  modelled  on  the  MBA 
Statement,  with  certain  modifications. 
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The  Taskforce  then  proposed  the  standards  to  the  BBA 
Litigation  section,  with  the  recommendation  that  they  be 
voluntary,  so  as  to  avoid  stimulating  collateral  litigation, 
and  that  they  be  disseminated  as  widely  as  possible.   The 
section  adopted  the  Taskforce 's  proposal,  and  the  BBA  Council 
approved  the  standards  in  June  of  1994.   Beginning  this  fall, 
the  BBA  will  include  the  standards  in  its  membership  packets, 
and  will  seek  the  assistance  of  other  bar  associations  and 
boards  in  distributing  them  widely  among  all  lawyers. 

The  Attorney  General  has  provided  all  Assistant  Attorneys 
General  with  a  copy  of  the  standards,  and  has  directed  all  AAGs 
to  abide  by  them  in  the  conduct  of  all  civil  litigation.   All 
SAAGs  are  similarly  expected  to  abide  by  the  standards.   The 
BBA  advises  that  the  standards  will  be  available  in  a  two-page 
format  this  fall;  until  then,  for  a  copy  of  the  eight-page 
document,  please  contact  Sherrie  Costa,  Administrative  Law 
Division. 


New  Legislative  Amendments  to  the  Public  Duty  Statute 

In  response  to  the  Supreme  Judicial  Court's  announcement  in 
Jean  W.  v.  Commonwealth,  414  Mass.  496  (1993)  (discussed  in  the 
December,  1993  issue  of  the  Agency  Counsel  Newsletter)  that  the 
Court  intended  to  abolish  the  common  law  "public  duty" 
exception  to  governmental  liability  under  the  Massachusetts 
Tort  Claims  Act  ("MTCA") ,  G.L.  c.  258,  the  Legislature  in 
January,  1994,  added  sections  10(e)-(j)  to  the  MTCA  by  enacting 
St.  1993,  c.  495,  §  57.   Set  forth  below  is  a  brief  overview  of 
the  new  "public  duty"  statute  and  some  of  its  implications  for 
the  operation  of  state  agencies.   A  comprehensive  discussion  of 
the  new  statute,  prepared  by  Professor  Joseph  Glannon  of 
Suffolk  University  Law  School,  is  contained  in  a  law  review 
article,  Liability  for  "Public  Duties"  Under  the  Tort  Claims 
Act;   The  Legislature  Reconsiders  the  Public  Duty  Rule,  79 
Mass.  L.  Rev.  17  (1994). 

The  amendments  to  the  public  duty  rule  contained  an  outside 
provision  which  provided  that  the  statutory  amendments  would  be 
applied  retroactively.   The  Supreme  Judicial  Court  has  several 
cases  before  it  that  raise  the  issue  of  whether  the  retroactive 
application  of  the  amendments  is  constitutional;  those  cases 
are  discussed  infra  at  pages  22-23.   If  the  Court  determines 
that  retroactive  application  is  unconstitutional,  the  public 
duty  amendments  may  apply  only  to  causes  of  action  arising 
after  the  effective  date  of  the  statute — January  14,  1994 — and 
the  old  rule  may  apply  to  causes  of  action  which  arose  before 
that  date. 
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In  general,  the  statute  precludes  liability  for  certain 
conduct  in  the  performance  of  specific  governmental  functions 
(such  as  licensing,  see  G.L.  c.  258,  §  10(e);  inspection  of 
property  (c.  258,  §  10(f));  fire  protection  (c.  258,  §  10(g)); 
police  protection  (c.  258,  §  10(h));  keeping  individuals  in 
custody  (c.  258,  §  10(i));  and  in  the  performance  of  all 
governmental  functions  for  "any  claim  based  on  an  act  or 
failure  to  act  to  prevent  or  diminish  the  harmful  consequences 
of  a  condition  or  situation,  including  the  violent  or  tortious 
conduct  of  a  third  person,  which  is  not  originally  caused  by 
the  public  employer  or  any  other  person  acting  on  behalf  of  the 
public  employer."  G.L.  c.  258,  §  10(j).   Section  10(j)  does 
not  apply — and  liability  may  attach — in  cases  where  a  victim  is 
injured  or  placed  in  a  worse  position  by  the  intervention  of  a 
public  employee  (§  10(j)(2)),  in  cases  involving  negligent 
maintenance  of  property  (§  10(j)(3)),  and  in  medical 
malpractice  cases  (§  10(j)(4)).   It  also  does  not  apply,  nor  do 
the  provisions  of  sections  10(f),  (g) ,  and  (h) ,  in  cases  where 
explicit  and  specific  assurances  of  safety  or  assistance  have 
been  made  to  a  victim  or  his/her  family  or  household  members. 
G.L.  c.  258,  §  10(j)(l).   Further  exceptions  in  the  statute 
permit  suits  under  the  MTCA  for  damages  resulting  from 
negligent  operation  of  motor  vehicles  during  fire  or  police 
protection  activities  (§§  10(g)  and  (h) ) ,  negligent  protection, 
supervision,  or  care  of  persons  in  police  custody  (§  10(h)), 
and  gross  negligence  in  allowing  the  release  or  escape  of 
persons  in  public  custody  (§  10(i)). 

The  new  statute  specifically  provides  that  "a  permit, 
certificate  or  report  of  findings  of  an  investigation  or 
inspection"  does  not  constitute  an  explicit  and  specific 
assurance  of  safety  or  assistance  under  section  I0(j)(l). 
Agencies  that  routinely  issue  or  produce  such  documents,  such 
as  certificates  of  inspection  for  elevators  or  section  8 
housing  inspection  forms,  might  wish  to  consider  printing  an 
appropriate  disclaimer  directly  on  the  document. 

With  regard  to  claims  based  upon  the  release,  parole, 
furlough  or  escape  of  persons  in  public  custody,  section  10 (i) 
does  not  define  "gross  negligence."  Whatever  the  applicable 
standard,  it  is  likely  that  judges  will  be  loathe  to  grant 
summary  judgment  in  such  cases  and  will  let  them  proceed  to 
trial  on  the  issue  of  gross  negligence.   Therefore,  as  soon  as 
an  escape  occurs  or  a  claim  alleging  negligent  release,  parole 
or  escape  is  received,  the  responsible  agency  should  conduct  a 
thorough  investigation  of  the  surrounding  facts.   Although 
there  may  be  liability  under  section  10 (i)  for  gross  negligence 
of  a  "public  employee  or  employer  or  their  agents,"  this  should 
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not  abrogate  the  general  rule  that  the  Commonwealth  is  not 
liable  under  the  MTCA  for  the  acts  of  independent  contractors. 

Section  57  of  Chapter  495  of  the  Acts  of  1993  specifically 
states  that  "[n]othing  in  this  section  shall  be  construed  to 
modify  or  repeal  the  applicability  of  any  existing  statute  that 
limits,  controls  or  affects  the  liability  of  public  employers 
or  entities."   This  provision  preserves  the  exceptions  to 
governmental  liablity  found  in  G.L.  c.  258,  §§  10(a)-(d),  as 
well  as  other  statutory  defenses  and  immunities  available  to 
the  Commonwealth  and  municipalities.   For  example,  although 
negligent  maintenance  of  premises  is  actionable  under  section 
10 (J)  (3),  the  limitation  on  liability  under  the  "recreational 
land  use"  statute,  G.L.  c.  21,  §  17(c),  should  still  apply. 
The  roadway  defect  statutes  (G.L.  c.  81,  §  18;  G.L.  c.  84,  § 
15;  and  G.L.  c.  92,  §  36)  all  remain  unaffected  by  the  MTCA 
(see  St.  1978,  c.  512,  §  18  and  St.  1983,  c.  392),  and  the 
"public  duty"  statute  does  not  apply  to  claims  brought  under 
those  statutes.   The  new  law  also  does  not  affect  other 
statutes  under  which  public  employees  may  be  held  liable,  such 
as  the  federal  and  state  civil  rights  laws.   The  individual 
liability  of  public  employees  for  intentional  torts  and  the 
indemnification  of  public  employees  by  public  employers  in 
limited  circumstances  under  c.  258,  §§  9,  9A,  and  13,  similarly 
are  unaffected  by  the  new  statute. 

By  St.  1993,  c.  495,  §  144,  the  Legislature  made  the  new 
"public  duty"  statute  applicable  to  all  claims  "upon  which  a 
final  judgment  has  not  entered,  or  as  to  which  an  appeal  is 
pending  or  the  appeal  period  has  not  expired"  at  the  time  of 
the  enactment,  as  well  as  to  new  claims,  and  there  are  several 
cases  pending  before  the  Supreme  Judicial  Court  that  raise  the 
issue  of  whether  the  retroactive  application  of  the  new  statute 
is  unconstitutional.   The  Attorney  General  filed  an  appellate 
or  amicus  brief  in  support  of  the  statute's  constitutionality 
in  each  of  those  cases.   To  date,  the  Court  has  rendered  a 
decision  in  two  of  the  cases,  but  in  each  cases  the  Court  did 
not  reach  the  question  of  retroactive  application  of  the  new 
statute.   In  Salusti  v.  Watertown.  418  Mass.  202  (1994),  the 
plaintiffs  sued  a  town  under  the  MTCA  for  fire  damage  to  their 
property,  alleging  one  count  of  negligent  inspection  of  and 
failure  to  repair  fire  hydrants,  and  a  second  count  of 
negligent  f iref ighting.   The  SJC  affirmed  dismissal  of  the 
first  count  and  summary  judgment  for  the  defendant  on  the 
second  count.   Justice  Nolan,  writing  for  five  justices  of  the 
Court  (Liacos,  C.J.,  Nolan,  Lynch,  O'Connor  and  Greaney,  JJ.), 
and  citing  the  pre- Jean  W.  decisions  in  Cyran  v.  Ware.  413 
Mass.  452  (1992) ,  and  Dinskv  v.  Framinaham.  386  Mass.  801 
(1982) ,  premised  the  Court's  holding  on  the  common  law  "public 
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duty"  rule  and  declined  to  address  the  issue  of  whether  G.L.  c. 
258,  §  10,  as  amended,  was  unconstitutional.   In  a  concurring 
opinion,  Justice  Wilkins,  joined  by  Justice  Abrams,  wrote  that 
"no  useful  purpose  would  be  served  in  .  .  .  considering  the 
plaintiff's  common  law  rights  as  if  .  .  .  the  1993  amendment 
had  not  been  enacted."   Similarly,  in  Rinkaus  v.  Carver.  418 
Mass.  573  (1994),  the  Town  of  Carver  was  sued  under  the  MTCA 
for  negligent  traffic  control  at  the  scene  of  an  accident.   The 
Court  affirmed  the  entry  of  summary  judgment  for  the  Town 
exclusively  under  the  "traditional"  public  duty  common  law  rule 
exception  for  police  protection  services.   The  Rinkaus  and 
Salusti  decisions  may  signal  the  intention  of  a  majority  of  the 
SJC  to  avoid  the  constitutional  issue,  if  cases  pending  at  the 
time  of  the  enactment  of  St.  1993,  c.  495,  §  57,  can  be  decided 
under  pre- Jean  W.  "public  duty"  cases  that  were  not  nullified 
by  the  enactment.   The  new  statute  appears  to  have  overturned 
Irwin  v.  Ware,  392  Mass.  745  (1984),  and  may  have  overturned 
others  as  well,  such  as  A.L.  v.  Commonwealth.  402  Mass.  234 
(1988)  . 

There  are  numerous  issues  concerning  the  interpretation  and 
application  of  the  new  "public  duty"  statute  that  will  need  to 
be  resolved  by  the  courts  on  a  case-by-case  basis,  particularly 
with  respect  to  the  more  general  "catch-all"  provisions  of 
section  10(j).   (Contact:   AAG  Edward  Tor o,  Trial  Division) 

Jury  Trial  Available  in  Employment  Discrimination  Cases 

In  a  recent  case,  Palis  v.  Buyer  Advertising.  Inc. .  418 
Mass.  220  (1994) ,  the  Supreme  Judicial  Court  decided  an  issue 
that  will  likely  have  an  impact  on  litigation  under  the 
Massachusetts  anti-discrimination  statute,  G.L.  c.  151B.   In 
Palis,  the  Court  held  that  plaintiffs  who  assert  employment 
discrimination  claims  are  entitled  to  a  trial  by  jury  for  their 
legal  claims,  under  article  15  of  the  Massachusetts  Declaration 
of  Rights.   The  Court's  ruling  means  that  a  jury  will  decide 
not  only  the  issue  of  liability  in  employment  discrimination 
cases,  but  also  the  amount  of  monetary  damages  a  plaintiff  is 
entitled  to  receive  for  economic  loss,  mental  anguish  and,  in 
egregious  cases  under  G.L.  c.  15 IB,  §  9,  the  amount  of  punitive 
damages  to  be  awarded.   Thus,  as  a  result  of  the  Palis 
decision,  litigation  under  G.L.  c.  151B  may  increase  exposure 
for  liability.   Our  experience  has  demonstrated  that  a  jury 
verdict  may  be  higher  than  a  verdict  rendered  by  a  judge  in 
this  type  of  case. 

The  anti-discrimination  statute  forbids  discrimination  in 
employment  on  the  basis  of  race,  color,  religious  creed, 
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national  origin,  sex,  sexual  orientation,  ancestry,  age  or 
handicap.   G.L.  c.  151B,  §§  1  and  4.   The  statute  covers  a  wide 
range  of  employer  conduct,  including  but  not  limited  to  the 
following:   refusal  to  hire;  discharge  from  employment; 
discrimination  in  compensation,  terms,  conditions  or  privileges 
of  employment;  refusal  to  promote;  and  refusal  to  restore 
female  employees  to  employment  following  maternity  leave.   G.L. 
c.  151B,  §  4.   The  Supreme  Judicial  Court  also  has  held  that 
sexual  harassment  falls  within  the  ambit  of  the  statute. 
College-Town  Division  of  Interco. .  Inc.  v.  Massachusetts 
Commission  Against  Discrimination,  400  Mass.  156  (1987) .   Thus, 
an  employer  who  is  notified  of  sexual  harassment  in  the 
workplace  and  fails  to  take  adequate  remedial  action,  including 
a  fair  and  thorough  investigation  of  the  allegations  of 
harassment,  may  have  violated  G.L.  c.  151B,  §  4.   Id. 

Chapter  151B  specifically  applies  to  "the  Commonwealth  and 
all  political  subdivisions."   In  light  of  the  statute's 
application  to  departments  and  agencies  of  the  Commonwealth  and 
the  risks  associated  with  litigation  under  G.L.  c.  151B  as  a 
result  of  the  Palis  decision,  it  becomes  more  important  than 
ever  to  assure  that  our  systems  for  evaluating  and  avoiding 
potentially  discriminatory  conduct  are  operating  effectively. 
This  includes  an  appropriate  system  for  reporting  and 
investigating  claims  of  sexual  harassment.   We  therefore 
recommend  that  you  consider  an  audit  of  your  policies  and 
procedures  in  these  areas.   The  Attorney  General's  office  has 
recently  conducted  its  own  internal  review  on  sexual  harassment 
and  has  conducted  office-wide  training  on  sexual  harassment  and 
diversity.   We  would  be  happy  to  give  you  the  benefit  of  our 
recent  experience  or  to  assist  you  in  your  efforts.   To  discuss 
these  matters  with  us  further,  please  contact  Stuart  Rossman, 
Chief  of  the  Trial  Division. 

New  Appeals  Procedure  and  Appeals  Coordinator 

Over  the  years,  the  Attorney  General  has  often  appointed 
agency  counsel  as  special  assistant  attorneys  general  (SAAGs) 
in  lieu  of  regular  AAGs  to  handle  particular  cases  and  classes 
of  cases.   Occasionally  such  appointments  authorize  the  SAAG  to 
defend  or  prosecute  an  appeal.   Some  agencies  now  routinely 
handle  their  own  appeals  under  such  appointments,  while  from 
time  to  time  other  agencies  request  authority  to  handle 
particular  appeals.   The  Attorney  General  of  course  remains 
responsible  for  the  direction  of  all  such  cases.   See  G.L.  c. 
12,  §  3. 
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In  May,  the  Government  Bureau  introduced  new  procedures  and 
established  the  position  of  appeals  coordinator  to  ensure  that 
appeals  within  the  purview  of  the  Bureau,  whether  handled  by 
regular  or  special  assistant  attorneys  general,  are  handled 
consistently  with  the  legal  policy  of  the  Commonwealth.   Under 
the  new  procedures,  the  appeals  coordinator  will  screen  all 
requests  for  leave  to  appeal  and  will  ensure  that  all  appellate 
briefs  to  be  filed  under  the  Attorney  General's  authority  are 
reviewed  before  filing.   The  appeals  coordinator  will  also 
provide  technical  and  strategic  assistance  to  the  responsible 
attorney  and  will  arrange  for  a  moot  court  before  the  oral 
argument . 

The  Decision  to  Appeal.   SAAGs  should  forward  a  copy  of 
every  adverse  final  judgment  and  decision  to  the  appeals 
coordinator,  with  the  SAAG's  recommendation  for  or  against  an 
appeal.   SAAGs  should  forward  a  copy  of  any  interlocutory  order 
(with  supporting  papers)  only  if  the  agency  recommends  an 
interlocutory  appeal  of  that  order.   If  the  SAAG  recommends  an 
appeal,  or  if  the  judgment  or  order  is  not  adequately  explained 
in  the  court's  decision,  the  SAAG  should  also  forward  copies  of 
the  parties'  memoranda  and  any  other  papers  which  the  SAAG 
thinks  pertinent  to  a  decision  about  whether  to  appeal.   The 
recommendation  should  be  in  writing  and  should  include  at  least 
the  following  information:  date  of  the  order  or  judgment;  date 
by  which  an  appeal  must  be  noticed;  the  issue  or  issues  which 
merit  an  appeal;  and  any  reasons  (in  addition  to  the  merits) 
why  the  public  interest  requires  an  appeal. 

The  appeals  coordinator  will  consult  with  the  SAAG  about 
the  recommendation.   If  the  coordinator  disagrees  with  the 
recommendation,  he  may  refer  the  question  to  the  appropriate 
division  chief  for  further  consideration. 

Appeal  Tracking.   SAAGs  should  notify  the  appeals 
coordinator  of  the  progress  of  every  appeal  under  their 
responsibility.   It  is  usually  sufficient  to  forward  copies  of 
court  notices  and  the  briefs  of  the  other  parties.   Critical 
steps  in  the  process  include  the  notice  of  appeal,  the  notice 
of  assembly  of  record,  the  docketing  of  the  appeal,  settlement 
or  mediation  sessions  (if  any),  due  dates  for  briefs,  and  oral 
argument  (and  extensions  of  time  with  respect  to  those  steps) . 

Consultation,  Brief  Reviews  &  Moot  Courts.   The  coordinator 
will  assign  an  assistant  attorney  general,  usually  in  the 
Government  Bureau,  to  review  briefs  before  filing.   SAAGs 
should  provide  the  reviewer  with  a  substantially  completed 
draft  of  the  brief  at  least  five  days  before  the  due  date,  if 
the  reviewer  has  not  reviewed  an  earlier  draft,  and  at  least 
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seven  days  in  advance  if  there  has  been  a  continuance  and  the 
reviewer  has  not  reviewed  an  earlier  draft.   Reviewers  may 
change  due  dates  as  necessary. 

The  coordinator  will  schedule  a  moot  court  for  every 
appeal,  generally  after  the  SAAG  receives  the  notice  scheduling 
oral  argument.   SAAGs  are  welcome  to  suggest  judges  for  the 
moot  court  panel. 

SAAGs  should  consult  with  the  appeals  coordinator  before 
settlement  or  mediation  sessions  and  should  feel  free  to 
consult  on  other  questions  which  may  arise  in  the  course  of  an 
appeal.   The  Government  Bureau  has  a  substantial  library  of 
briefs  which  may  be  of  use  as  guides  to  form  or  as  a  starting 
point  for  research  and  analysis  of  substantive  questions. 

AAG  William  Pardee  in  the  Administrative  Law  Division,  who 
was  initially  designated  as  appeals  coordinator,  has  moved  to 
the  Environmental  Protection  Division.   The  new  appeals 
coordinator  is  AAG  Edward  Rapacki,  former  Chief  of  the  Criminal 
Bureau,  who  recently  transferred  to  the  Administrative  Law 
Division  in  the  Government  Bureau. 


Government  Bureau  Case  Evaluation  Panels 

The  Government  Bureau's  Settlement  Task  Force  has  recently 
established  case  evaluation  panels  as  a  forum  for  Assistant 
Attorneys  General  to  seek  the  advice  and  input  of  their 
colleagues  on  the  valuation  and  settlement  of  damages  cases. 
Our  goals  are  to  develop  standards  and  criteria  for  case 
disposition,  to  help  ensure  more  consistent  results  in  the 
monetary  settlement  of  damages  cases,  and  to  provide  training 
opportunities  in  the  analysis  and  valuation  of  cases  for  all 
members  of  the  Bureau. 

The  panels  are  generally  composed  of  three  to  six 
individuals,  including  at  least  two  Government  Bureau 
attorneys,  with  paralegals,  support  staff  and  investigators 
participating  as  schedules  permit.   The  inclusion  of 
non-attorneys  as  panel  members  provides  an  element  of  lay 
perspective  and  helps  us  evaluate  how  cases  will  be  perceived 
by  members  of  the  jury  pool.   In  order  to  ensure  an  effective 
and  useful  process,  panels  evaluating  certain  types  of  cases 
(such  as  civil  rights,  eminent  domain,  contracts,  employment 
discrimination,  and  tort  cases  with  no  cap  on  liablity)  will 
include  a  senior  attorney  or  an  attorney  with  expertise  in  the 
particular  area  of  law  at  issue. 
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Prior  to  convening  the  panel ,  the  attorney  requesting  a 
case  evaluation  submits  to  the  panel  members  a  one  page  case 
summary.   At  the  session,  the  attorney  provides  a  more  thorough 
summary  of  the  facts  and  the  issues  of  liability  and  damages, 
along  with  an  assessment  of  the  strengths  and  weaknesses  on 
both  sides  of  the  case.   In  addition,  the  presenter  is 
encouraged  to  identify  the  "intangibles"  that  are  likely  to 
have  an  impact  at  trial,  such  as  potential  jury  sympathy,  the 
quality  of  witnesses,  the  level  of  skill  and  motivation  of 
opposing  counsel,  or  any  special  need  by  either  party  to  settle 
the  case. 

Following  the  oral  case  presentation,  panel  members  ask 
questions  and  discuss  the  case  and  then  fill  out  an  evaluation 
sheet  that  indicates  their  suggested  settlement  ranges.   In 
order  to  ensure  an  independent  analysis  by  each  of  the  panel 
members,  each  member  completes  the  evaluation  sheet  before  the 
panel  engages  in  any  further  discussion  of  the  rationale  for 
the  figures  submitted.   If  necessary,  a  panel  member's  initial 
recommended  settlement  range  may  be  adjusted  at  the  close  of 
the  session. 

The  initial  response  of  Government  Bureau  attorneys  to  the 
evaluation  process  has  been  enthusiastic,  and  to  date 
approximately  20  cases  have  been  submitted  to  evaluation 
panels.   Following  a  trial  period  of  six  months,  the  members  of 
the  Settlement  Task  Force  will  evaluate  the  work  product  of  the 
panels.   In  order  to  judge  the  effectiveness  of  the  process,  we 
will  compare  actual  case  outcomes  with  demands,  offers,  panel 
recommendations  and  settlements  in  similar  cases,  with  the  goal 
of  developing  a  data  base  that  will  provide  helpful  information 
for  the  evaluation  of  future  matters. 

We  have  invited  interested  agency  counsel  to  participate  in 
any  case  panel  set  up  to  evaluate  a  case  in  which  that  agency 
is  a  party.   In  addition,  there  may  be  certain  other  instances 
in  which  cases  handled  directly  by  agency  counsel,  either  in 
litigation  or  at  the  presentment  stage,  may  be  appropriate  for 
this  type  of  evaluation  by  our  office.   Agency  general  counsel 
who  would  like  to  be  kept  informed  of  when  their  agency's  cases 
are  scheduled  for  evaluation  should  contact  the  coordinator  of 
the  case  evaluation  project,  Janet  Elwell  (727-2200,  ext. 
3534) .   To  discuss  whether  a  particular  matter  may  be 
appropriate  for  evaluation  by  a  case  panel,  or  for  further 
information,  please  contact  AAGs  Howard  Meshnick  (727-2200, 
ext.  3525),  Rebecca  Webb  (727-2200,  ext.  3516),  or  Robert 
Patten  (727-2200,  ext.  3540)  in  the  Trial  Division. 
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RESOURCES  AVAILABLE  FROM 
THE  ATTORNEY  GENERAL 


Written  Materials 

Below  is  a  summary  of  some  of  the  written  materials  that 
our  office  makes  available  to  agency  counsel,  with  a  note  on 
how  to  obtain  them.   Items  described  in  the  "New  Materials" 
section  immediately  below  are  new  items  that  have  not  been 
described  in  previous  issues  of  the  Agency  Counsel  Newsletter. 
Items  listed  in  the  "Additional  Materials"  section  are  items 
that  have  been  described  more  fully  in  a  previous  issue;  for 
more  information  on  those  items,  call  the  contact  person.   All 
contact  persons  may  be  reached  through  our  main  telephone 
number,  727-2200. 

New  Materials 

1.  The  Public  Records  Law — A  User's  Manual  (Revised)   —  A 
revised  version  of  the  Public  Records  Law  Manual  that 
previously  was  made  available  has  now  been  issued.   The 
manual  summarizes  applicable  provisions  of  the 
Massachusetts  Public  Records  Law,  discusses  how  to  comply 
with  a  public  records  request,  and  sets  forth  statutory  and 
common  law  exemptions  to  the  general  rule  that  public 
records  must  be  disclosed.   Further  information  and  copies 
are  available  by  contacting  Betty  Lamacchia,  Consumer 
Protection/ Antitrust  Division. 

2 .  Boston  Bar  Association  Civil  Litigation  Standards 
These  standards,  which  were  recently  promulgated  by  the 
Boston  Bar  Association,  provide  guidance  on  the  application 
of  basic  principles  of  civility  to  specific  problems  that 
arise  in  civil  litigation.   To  obtain  copies,  contact 
Sherrie  Costa,  Administrative  Law  Division. 


Additional  Materials 

1.   Employment  Rights  of  Individuals  With  Disabilities  — 
This  booklet  summarizes  provisions  of  state  and  federal 
employment  laws  governing  the  rights  of  disabled 
individuals  in  the  workplace.   (Contact:   Karin  Raye, 
Paralegal  in  the  Civil  Rights  Division) 
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2 .  Eminent  Domain  and  Contract  Interest  Statutes — Recent 
Amendments  —   (Contact:   AAG  Stuart  Rossman,  Chief  of  the 
Trial  Division) 

3 .  Report  of  the  Trial  Divisions  Settlement  Task  Force 
(Contact:   AAG  Thomas  Bean,  Administrative  Law  and  Trial 
Divisions) 

4 .  Guidelines  for  Agency  Counsel -Attorney  General  Relations 
in  Defensive  Litigation  —   (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

5.  Sexual  Harassment:  Policy  and  Training  Materials 
(Contact:   Geeta  Presad,  Civil  Rights  Division) 

6.  Title  II  of  The  Americans  with  Disabilities  Act  —  These 
materials,  which  were  provided  at  a  training  session 
previously  conducted  by  the  Office,  are  available  by 
contacting  Karin  Raye,  Paralegal  in  the  Civil  Rights 
Division. 

7.  Government  Bureau  Training  —   (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

8.  Chapter  30A/Administrative  Law  Training   (Contact:   Sherrie 
Costa,  Administrative  Law  Division) 

9.  Brief  Bank  —   (Contact:   Sherrie  Costa,  Administrative  Law 
Division,  or  come  to  One , Ashburton  Place,  Room  2  019,  and 
browse) 

10.  Government  Bureau  Form  Files  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division,  or  come  to  One  Ashburton 
Place,  Room  2019,  and  browse) 

11.  State  Administrative  Decisions:   How  to  Write  Them. 
Challenge  Them  or  Defend  Them  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

12.  Compendium  of  Government  Law  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

13.  Protecting  Agency  Personnel  from  Depositions  —  (Contact: 
Sherrie  Costa,  Administrative  Law  Division) 

14.  The  Massachusetts  Tort  Claims  Act  —   (Contact:  AAG  Tim 
Mullen,  Trial  Division,  131  Tremont  Street) 
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15.  Discovery  Practice  and  Procedure  —   (Contact:  AAG  Tim 
Mullen,  Trial  Division,  131  Tremont  Street) 

16.  Government  Bureau  Report  —  (issued  every  two  months; 
contact  Sherrie  Costa,  Administrative  Law  Division) 

17.  Notes  on  Relations  between  the  Attorney  General  and 
Agencies —  (Contact:   Sherrie  Costa,  Administrative  Law 
Division) 

18 .  Guidelines  for  Formal  Attorney  General  Opinions  — 
(Contact:  AAG  Judy  Levenson) 

19.  Open  Meeting  Law  Guidelines  —  (Contact:   AAG  Maurice 
Cunningham) 

20.  Soliciting  Signatures  on  Nomination  Papers  and  Initiative 
Petitions  on  Public  Property  —  (Contact:   AAG  Peter  Sacks) 

21.  Civil  Litigation  Guidelines  —  Copies  of  the  Guidelines 
have  already  been  sent  to  agency  counsel;  additional  copies 
are  available  from  Sherrie  Costa  in  the  Administrative  Law 
Division. 

22.  Presentment  Procedures  —  Agency  counsel  should  already 
have  received  an  October,  1992,  memorandum  regarding  the 
presentment  of  tort  claims  against  state  agencies  under 
G.L.  c.  258,  §  4.   Additional  information  and  copies  are 
available  from  AAG  Bill  Daggett,  Managing  Attorney  of  the 
Trial  Division. 

Training  Sessions  and  Workshops 

1.  Title  II  of  The  Americans  with  Disabilities  Act   —  The 
Attorney  General's  Office  previously  provided  a  training 
session  on  Title  II  of  the  ADA,  and  materials  from  that 
session  are  available  by  contacting  Karin  Raye,  Paralegal 
in  the  Civil  Rights  Division.   If  there  is  sufficient 
interest  in  a  follow-up  session  on  specific  aspects,  such 
as  employment  issues,  the  Office  will  arrange  another 
training  session.   Contact  Doug  Wilkins  in  the 
Administrative  Law  Division  if  you  would  be  interested  in 
such  a  session. 

2 .  Chapter  3  0A/Administrative  Law  Training  videotape  — 
Sherrie  Costa,  Administrative  Law  Division. 
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"How  to  Define  the  Public  Interest  —  the  Attorney 
General's  Litigation  Choices"  videotape  —  Sherrie  Costa, 
Administrative  Law  Division. 


How  Can  We  Help? 

Are  there  areas  not  mentioned  in  our  list  of  resources  in 
which  our  advice  could  be  helpful?   For  example,  could  you  or 
other  agency  personnel  benefit  from  written  materials  and/or 
training  sessions  concerning  difficult  employees  and  employment 
litigation?   Conducting  investigations?   Evaluating  tort 
claims?   Please  contact  AAG  Douglas  Wilkins,  Chief  of 
Litigation  and  Training  in  the  Government  Bureau,  if  you  would 
like  to  discuss  your  ideas  along  these  lines. 


How  Can  YOU  Help? 

Has  your  agency  developed  training  materials  or  other 
resources  that  you  think  might  be  useful  to  other  agencies?   If 
so,  please  contact  AAG  Douglas  Wilkins,  and  we  will  list  and 
describe  your  item(s)  in  future  issues  of  this  Newsletter  so 
that  other  agency  counsel  can  contact  you  directly. 

Also,  you  can  help  us  by  keeping  us  informed  of  anticipated 
or  potential  litigation.   Please  contact  Judith  Fabricant, 
Chief  of  the  Government  Bureau,  or  the  appropriate  division 
chief.   Our  office  also  is  available  to  review  proposed 
regulations  and  legislation  to  consider  the  potential  for 
litigation  and  the  defensibility  of  the  regulations  or 
legislation. 
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ASSISTANCE  AND  CONTACTS  IN  THE 
OFFICE  OF  THE  ATTORNEY  GENERAL 

The  main  telephone  number  for  all  extensions  listed  below 
is  (617)  727-2200. 

Scott  Harshbarger,  Attorney  General  2042 

Thomas  H.  Green,  First  Assistant  Attorney  General  2057 

Executive  Bureau 

William  Lee,  Elections  2059 

Maurice  Cunningham,  Open  Meeting/Public  Records  2  045 

Government  Bureau 

Judith  Fabricant,  Chief  2068 

Douglas  Wilkins,  Director  of  Litigation  and  Training  2066 

William  Porter,  Affirmative  Litigation  Coordinator  2083 

Administrative  Lav  Division 

Judith  Yogman,  Chief  2062 

Jonathan  Abbott,  Municipal  Law  Unit  2096 

Judy  Levenson,  Opinions  Coordinator  2087 

Trial  Division 

Stuart  Rossman,  Chief  3620 

William  Daggett,  Managing  Attorney  3616 

Public  Protection  Bureau 

Barbara  Anthony,  Chief  2925 

Criminal  Bureau 

R.  Michael  Cassidy,  Chief  2810 

Mark  Smith,  Public  Integrity  Division  Chief  2846 

Family  and  Community  Crimes  Bureau 

Diane  Juliar,  Chief  2878 

Western  Massachusetts  Division  (Springfield) 

Edward  Berlin,  Chief  (413)  784-1240 


-32- 


;ncy  Counsel  Newsletter 


Task  Force  and  Advisory  Group  Contacts 

School  Superintendents:   Norah  Wylie  2874 

Environment:   Martin  Levin  2812 

Ann  Berwick  2550 

Elders  and  Disabled:   Susan  Motika  2876 

Carrie  Smotrich  2038 

Medicaid  Fraud:   Michael  Kogut  3814 

Public  Charities:   Richard  Allen  2110 

Public  Integrity:   R.  Michael  Cassidy  2810 

Mark  Smith  2846 

Workers'  Compensation:   Jim  Bryant  2866 

Carmen  Russo  2930 

Lead  Poisoning:   Leslie  Greer  2554 

Dorothy  Anderson  2926 

Police  Chiefs:   Diane  Juliar  2878 
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